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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

At Law No. 8932(5 

Standard Oil Company of N lav Jersey, a Corporation, 

Plaintiff , 

vs. 

All States Service Station, Inc., a Corporation, 

Defendant. 

United States of America, 

District of Columbia ,, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wdt: 

1 Filed September 8-1937 

In the District Court of the United States for the 
District of Columbia 

At Law No. 89326 

Standard Oil Company of New Jersey, a Corporation, 
261 Constitution Ave., N. W., Plaintiff , 

vs. 

All States Service Station, Inc., a Corporation, 

1141 Bladensburg Road, N. E., Defendant. 

Declaration 

The plaintiff, Standard Oil Company of New Jersey,, a 
corporation duly organized and existing under the laws of 
the State of Delaware, sues the defendant All States Ser¬ 
vice Station, Inc., a corporation, for that heretofore, to w*it, 
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on divers dates between the 17th day of April, 1937, and the 
8th day of June, 1937, both inclusive, to wit, in the District 
of Columbia, the plaintiff sold and delivered to the defen¬ 
dant at the defendant’s instance and request, and the same 
were received and accepted by the defendant, certain mer¬ 
chandise described in the particulars of demand hereto at¬ 
tached and made part hereof, and the defendant then and 
there promised to pay the plaintiff the prices mentioned in 
said bill of particulars; that the defendant thereby became 
indebted to the plaintiff for the prices so charged by the 
plaintiff, which in the aggregate amount to the sum of 
$3,258.40, as appears from said particulars of demand, but 
the defendant, notwithstanding frequent requests and de¬ 
mands of the plaintiff, has not paid the said indebtedness or 
any part thereof, and there now remains due and unpaid to 
plaintiff the full sum of $3,258.40 aforesaid. 

Wherefore, plaintiff brings this suit to recover 

2 from the defendant the aforesaid sum of $3,258.40, 
with interest thereon at the rate of six per centum 

per annum from the 8th day of June, 1937, and costs of this 
suit. 

CLEPHANE, LATIMER & HALL, 
By J. WILMER LATIMER 
Attorneys for Plaintiff 

3 Particulars of Demand 

Filed September 8 1937 
# * * 

All States Service Station, Inc., Def’t. 

to 

Standard Oil Company of 
New Jersey, Plaintiff, dr. 


STANDARD OIL CO. OF NEW JERSEY. 3 

1937 

Apr. 


17 

53 Gals. Industrial Gasoline <g) .12# gal. 


$6.36 

19 

53 Gals. Industrial Gasoline @ .12# gal. 


6.36 

19 

2 bbls. #230 Diesel Engine Oil @ .10# gal. 
Freight Charge .21# 921 lbs. 

$11.25 

1.93 

13.18 

24 

53 Gals. Industrial Gasoline <«} .12<r per gal. 


6.36 

24 

54 “ Floor Oil #35 (t t}. .17# per gal. 


9.18 

23 

53 “ Industrial Gasoline @ .12# per gal. 


6.36 

30 

Unauthorized delivery to Royal L. Vilas Jr. 


1.67 

May 

3 

1564 Gals. Essolenc <g) .12# gal. 

511 * * Esso <g) .14# gal. 

187.68 

71.54 

259.22 

1 

1252 Gals. Essolenc <© .12# gal. 

511 ‘ ‘ Esso @ .14# gal. 

150.24 

71.54 

221.78 

1 

53 Gals. Industrial Gasoline <S) .12# gal 


6.36 

3 

1035 Gals. Essolene @ .12# gal. 

779 Gals. Esso @ .14# gal. 

124.20 

109.06 

233.26 

8 

1814 Gals. Essolene @ .12# per gal. 


217.68 

8 

1 550* x 17 Atlas Tire 4 ply 


3.76 

12 

2041 Gals. Essolene @ .12c gal. 

520 Gals. Esso Gas @ .13% gal. 

244.92 

70.20 

315.12 

15 

1184 “ Essolene Gas @ .12# gal. 

475 “ Esso Gas @ .13% gal. 

142.08 

64.13 

206.21 

18 

388 “ Essolene Gas @ .12 gal. 

1072 “ Esso Gas @ .13% gal. 

46.56 

144.72 

191.28 

22 

1819 “ Essolene Gas (& .12 gal. 

525 “ Esso Gas @ .13"% gal. 

218.28 

70.88 

289.16 

31 

949 “ Essolene Gas ^ .12 gal. 

475 “ Esso Gas @ .13% gal. 

113.88 

64.13 

178.01 

29 

2025 “ Essolene Gas @ .12 gal. 

490 “ Esso Gas @ .13% gal. 

243.00 

66.15 

309.15 

June 

3 

2514 “ Essolene Gas @ .12 gal. 

995 ‘ ‘ Esso Gas @ .13% gal. 

301.68 

134.33 

436.01 

S 

1730 “ Essolene Gas @ .12 gal. 

995 “ Esso Gas @ .13% gal. 

207.60 

134.33 

341.93 


TOTAL 

$3,258.40 


with interest at the rate of 6% per annum from the 8th day 
of June, 1937 

CLEPHANE, LATIMER & HALL, 
By J. WILMER LATIMER 
Attorneys for Plain . 
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4 Defendant’s Pleas 

Filed October 19 1937 

* * * 

Now comes the defendant, All States Service Station, a 
corporation, and with leave of Court files these amended 
pleas in the above entitled cause, and says: 

First Plea. 

Admits that the defendant is a corporation, and that un¬ 
der a certain motor fuel sales contract the plaintiff sold and 
delivered to the defendant certain merchandise described 
in the particulars of demand attached to its declaration for 
which the defendant agreed to pay the prices mentioned in 
said bill of particulars. 

* # # 

MASON, SPALDING & Me AT EE. 
Bv: ROBERT A. LITTLETON 
By: EDWIN R. BOYD 

Attorneys for Defendant. 

(The foregoing plea was supplemented by the Court al¬ 
lowing the defendant to file an amended plea of set-off which 
accompanied the same at the time filed, which amended 
plea of set-off was filed November 11, 1937, and is included 
in defendant's designation of record. The Clerk will omit 
the second and third pleas of defendant's pleas filed Octo¬ 
ber 19, 1937.) 

O.K. 

R. A. LITTLETON 
Atty for deft. 

0. K. 

WALTER C. CLEPIIANE 
Atty for plff. 

5 Plea of Set-Off 

Filed November 11 1937 
* * * 

Now comes the defendant, All States Service Station, 
Inc., a corporation, and with leave of Court files an amended 
plea of set-off to the plaintiff’s declaration in the above en¬ 
titled cause, and says: 
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That the plaintiff, at the commencement of the suit was, 
and still is, indebted to the defendant in the sum of Ten 
Thousand ($10,000.00) Dollars, for that, heretofore, to-wit, 
on the 8th day of June, 1934, the plaintiff agreed to sell and 
deliver, and the defendant to buy and pay for, not less than 
330,000 gallons nor more than 360,000 gallons per annum of 
plaintiff’s motor fuel; that prior to the above agreement, 
to-wit, on the 22nd day of May, 1934, and as an inducement 
to defendant to accept the above mentioned agreement, the 
plaintiff promised and agreed by letter that defendant 
would have the exclusive right to the retail sale of plain¬ 
tiff’s brand of motor fuel within the territory of Bladens- 
burg Road, X. E., Washington, D. C., extending south from 
the service station of defendant at 1141 Bladensburg Road, 
X. E., to 1410 II Street, X. E., and north from said service 
station of defendant to 1613 Bladensburg Road, X. E., a dis¬ 
tance of about one mile along Bladensburg Road, 
6 X. E., and this exclusive right to the retail sale of 
plaintiff’s brand of motor fuel within the territory 
above mentioned was to continue so long as defendant con¬ 
tinued to be a retail outlet for plaintiff’s motor fuel; 

Thereupon, to-wit, on the 4th day of March, 1935, the 
plaintiff in writing promised that if defendant renewed the 
above mentioned motor fuel contract, the plaintiff would 
continue to respect the agreement contained in its said let¬ 
ter of tbe 22iul day of May, 1934, which gave to the defen¬ 
dant the exclusive right to the retail sale of plaintiff's brand 
of motor fuel in the restrictive area mentioned, so long as 
defendant continued to be a retail outlet for the plaintiff’s 
motor fuel: that by virtue of the agreement of plaintiff con¬ 
tained in said letter of March 4, 1935, the defendant, on or 
about the 6th day of June, 1935, renewed the agreement of 
June S, 1934. and agreed to buy of the plaintiff and pay for, 
and tbe plaintiff agreed to sell and deliver to the defendant, 
for retail sale at defendant’s service station at 1141 
Bladensburg Road, X. E.. Washington, D. C., not less than 
330,000 nor more than 360,000 gallons per annum of plain¬ 
tiff’s motor fuel; 

That on or about the 6th day of October, 1936, the plain¬ 
tiff not regarding its said agreement and undertaking, be¬ 
gan to sell, and has continued to sell, its brand of motor 
fuel to another retailer of gasoline within the restrictive 
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territory above mentioned, notwithstanding the fact that de¬ 
fendant continued to represent plaintiff in said territory up 
to the 8th day of June, 1937; that defendant protested 
against plaintiff selling to another retailer of gasoline 
within the restrictive territory above mentioned, and 
treated the agreements of the 4th of March, 1935 and 

7 of the 6th of June, 1935, in full force and effect, and 
defendant so notified plaintiff, and that, thereafter 

the plaintiff continued to sell motor fuel to defendant up to 
the 8th of June, 1937; that by reason thereof, the said de¬ 
fendant, by reason of the consequent inability of defendant 
to take advantage of the restrictive boundary lines agree¬ 
ment as hereinabove set forth, has lost and been deprived 
of divers gains and profits which were contemplated by the 
parties to accrue to defendant if said restrictive boundary 
lines agreement had been performed as plaintiff in its 
agreement had undertaken and promised, all to the damage 
of the defendant in the sum of Ten Thousand ($10,000.00) 
Dollars, and defendant is willing that tin* same be set-off 
against the plaintiff's demand. 

Wherefore, defendant pleads and relies upon its claim of 
set-off in the amount of Ten Thousand ($10,000.00) Dollars 
as a complete defense to plaintiff’s demand, and prays judg¬ 
ment against the plaintiff for the excess of its claim of set¬ 
off over the demand of the plaintiff, and costs incident to 
this suit. 

MASON, SPALDING & McATEE 
Bv: ROBERT A. LITTLETON 
EDWIN R. BOYD 

Attorneys for Defendant, 

8 Notice of Set-Off 

Filed November 11 1937 

To Messrs. Olephane, Latimer & Hall, 

Attorneys for Plaintiff, 

Investment Building, 

Washington, D. C. 

Notice is herebv given that at the trial of the above en- 
titled cause the defendant will insist and will offer evidence 
in support of the claim of set-off against the plaintiff’s de¬ 
mand for injury and damages resulting to defendant from 
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the breach of a boundary lines agreement by the said plain¬ 
tiff arising out of the transactions which are made the basis 
of plaintiff’s cause of action. 

MASON, SPALDING & McATEE, 
Bv: ROBERT A. LITTLETON 
EDWIN R. BOYD 

Attorneys for Defendant. 

9 Particulars of Set-Off 

Filed November 11 1937 

Standard Oil Com dan y of New Jersey, Plaintiff. 

To 

Alt. States Service Station, Inc., Defendant. 

To 

Damages for breach of boundary lines 
agreement under motor fuel sales 
contract $10,000.00 

The boundary lines agreement under motor fuel sales con¬ 
tract, when originally entered into, was in the words and 
figures as follows: 

“May 22, 1934 

Boundary Lines. 

“All States Service Station, Inc., 

1141 Bladensburg Road, N. E. 

Washington, D. C. 

Gentlemen: 

It is understood that during the life of our agreement 
WS-9, Motor Fuel Sales Contract, dated June 8, 1934, we 
will not establish additional retail outlets on Bladensburg 
Road, extending south to our Service Station at 1410 H 
Street, N. E. and north to Ellieott’s Service Station 1615 
Bladensburg Road, N. E. 

In addition to tin* contract, it is further understood that 
should we lose the existing representation of the All States 
Service Station Inc. this protection is automatically with¬ 
drawn. 


Yours very truly, 

(Signed) L. F. GUTTING.” 
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10 Said agreement was subsequently extended, by the 
following language, viz: 

“March 4,1935. 

“All States Service Station, Inc. 

1141 Bladensburg Road, N. E. 

Washington, D. C. 

Gentlemen:— 

Referring to our letter to you dated May 22,1934, subject 
‘Boundary Lines’, to confirm discussion with our Mr. W. C. 
Hunlev this is to advise that we 'will continue to respect the 
contents of our letter of May 22, in the event you renew 
the Motor Fuel Sales Contract Form WS-9, which according 
to our records expires June 7,1935. 

Very truly yours, 

(Signed) R. L. SCARBOROUGH”. 

Said agreement was in full force and effect on October 6, 
1936, when the plaintiff breached the same, and established 
an additional retail outlet on Bladensburg Road, within the 
territory granted to defendant by said agreement. 

MASON, SPALDING & McATEE, 
Bv: ROBERT A. LITTLETON 
EDWIN R. BOYD 

Attorneys for Defendant , 

11 Replication to Second Amended Plea of Set-Off 

Filed November 15 1937 

# # * 

The plaintiff for replication to the second amended plea 
of set-off says that it did, as alleged in said second amended 
plea, on or about the 22nd day of May, 1934, enter into an 
agreement with the defendant not to establish additional 
retail outlets on the Bladensburg Road; but defendant says 
that the aforesaid agreement was limited to the life of the 
contract dated June 8, 1934 set forth in said second 
amended plea, and was not to continue, as alleged in said 
plea, so long as defendant continued to be a retail outlet 
for plaintiff’s motor fuel. Plaintiff further avers that the 
said contract of June S, 1934 by the limitations contained 
therein expired on, to wit; June 7, 1935; that prior to the 
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expiration of the contract last aforesaid negotiations were 
entered into between the parties hereto for a renewal 
thereof, and during such renewal negotiations a letter was 
written by the plaintiff to the defendant under date of 
March 4, 1935, in and by which the plaintiff agreed to con¬ 
tinue to respect the contents of the letter of May 22, 1934, 
hereinabove referred to, in the event of renewal of the said 
contract which, as hereinabove recited, would expire on 
June 7, 1935; and plaintiff denies that it promised 
12 either in said writing or in any other manner or at 
any time, to give to the defendant the exclusive right 
to the retail sale of plaintiff’s brand of motor fuel in the 
area mentioned, so long as defendant continued to be a re¬ 
tail outlet for the plaintiff’s motor fuel. 

Plaintiff further avers that thereafter, in reliance upon 
the letter last aforesaid, the said parties entered into a 
new motor fuel sales contract dated on or about the 6th 
day of June, 1935, in which said contract, among other 
things, the plaintiff agreed to sell and deliver by tank 
wagon to the defendant at 1141 Bladensburg Road, and the 
defendant agreed to purchase and receive from the plain¬ 
tiff, not less than 330,000 gallons nor more than 360,000 
gallons per annum of motor fuel, at and for the prices 
therein agreed upon, which said agreement was therein 
stipulated to be effective from and after the 8th day of 
June, 1935, and to “continue in effect for one year there¬ 
after, and after such year from year to year until one party 
shall have given thirty (30) days’ written notice to the 
other party of intention to terminate this agreement on the 
expiration of the then current yearly period.” Said agree¬ 
ment which was in writing, contained the following addi¬ 
tional sentences: 

“In addition to the aforesaid right to cancel, Seller may 
cancel this contract at any time on giving Buyer ten (10) 
days’ written notice of intention so to do. 

“There is no understanding or agreement, express or 
implied, on any of the subjects referred to in this agree¬ 
ment other than those specifically stated herein.” 

Plaintiff further avers that on, to-wfit, September 26,1936, 
it gave the defendant, and the defendant received, a writ¬ 
ten notice through the United States mails, that in view of 
the ten day cancellation privilege hereinabove re- 
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13 ferred to, the plaintiff found it necessary to exercise 
its right to terminate said agreement, such termi¬ 
nation to be effective ten days from the date of said letter. 
And the plaintiff further avers that it was not until after 
a period of ten days subsequent to the receipt by the defen¬ 
dant of the written notice of the termination of its con¬ 
tract aforesaid that it began to sell its motor fuel to 
another retailer of gasoline within the restricted territory 
above mentioned. 

Plaintiff further avers that it has no knowledge or infor¬ 
mation sufficient to form a belief as to the alleged loss of 
divers gains and profits referred to in said second amended 
plea of set-off. 

And it further says that it is not indebted to the defen¬ 
dant in the sum of ten thousand dollars ($10,000.00) or in 
anv other sum. 

CLEPHANE, LATIMER & HALL 

By WALTER C. CLEPHANE 
Attorneys for Plaintiff 

14 Rejoinder to Plaintiff’s Replication 

Filed December 15 1937 
# * • 

The defendant, for rejoinder to plaintiff’s replication, 
says that while it is provided in said motor fuel contract of 
June 6, 1935, that either party could terminate the same 
upon thirty (30) days’ -written notice to the other party; 
and that in addition the seller could cancel said contract by 
’ giving the buyer ten (10) days’ written notice; neverthe¬ 
less the defendant avers that the plaintiff did not cancel 
said contract by the written notice of September 26, 1936. 
Furthermore, defendant avers that simultaneous with the 
receipt of said written notice of September 26,1936, alleged 
by plaintiff to be a notice of cancellation, the agents and 
representatives of the plaintiff, referred to in said notice, 
called upon the defendant and stated that it was not the 
purpose of the plaintiff in said notice to cancel said con¬ 
tract of June 6, 1935; but the object of said notice was to 
terminate the restrictive agreement of March 4, 1935. The 
agents of the plaintiff left with the defendant a contract, 
which is an exact duplicate of the agreement of June 6, 
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1935, and requested that same be executed before the date \ 
of October 6, 1936. The agents of the plaintitf also | 

15 stated to the defendant that the attempted cancel- j 
lation of the contract of June 6, 1935 was merely a 

subterfuge and was resorted to for the purpose of depriv- j 
ing the defendant of the benefits of the restrictive agree- j 
ment of March 4, 1935. 

* i 

Defendant avers that the motive of the plaintiff in giving | 
the notice of September 26, 1936 was not for the purpose 
of discontinuing the defendant as a retail outlet for plain- j 
tiff’s motor fuel, but was for the purpose of manufacturing j 
a defense for the breach of said agreement of March 4,1935, 
which the plaintiff reserved no right to cancel; but which 
plaintiff had planned to violate by selling motor fuel to 
another within the territory granted to defendant and at ! 
the same time retain the defendant as a retail outlet for 
plaintiff’s motor fuel. 

Defendant avers that said restrictive agreement is not 
so connected with any express motor fuel sales contract 
between the parties that it falls with the termination of 
said contract, unless by such termination the plaintiff 
“should lose” the representation of defendant as a retail 
outlet for its motor fuel; and that, since said restrictive 
agreement by its terms, is in addition to an express motor 
fuel contract, it is as obligatory on the plaintiff under an 
implied contract as under an express contract, when the 
arrangement between the parties is the latter basis rather 
than the former. 

Defendant further avers that while plaintiff’s notice of 
September 26, 1936 may have operated to change the rela¬ 
tion between the parties from that evidenced by a written 
motor fuel sales contract to an implied motor fuel sales 
contract, vet it did not terminate the terms of said restric- 
tive agreement for the reason that the restrictive agree¬ 
ment contained the following language, viz: 

16 “In addition to the contract, it is further under 
stood that should we lose the existing representation 

of the All States Service Station, Inc., this protection is au¬ 
tomatically withdrawn.” 

It was not the purpose of said notice of September 26, 
1936 to bring about a loss to the plaintiff of the existing rep¬ 
resentation of the defendant as a retail outlet for plaintiff’s 
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motor fuel, as the language used in said notice clearly 
shows, the statement of plaintiff’s agents demonstrates, and 
the subsequent conduct of the plaintiff establishes. 

ROBERT A. LITTLETON 
EDWIN R. BOYD 
Attorneys for Defendant 

17 Sur-Rejoinder to Amended Rejoinder 

Filed December 18 1937 

# • • 

The plaintiff for sur-rejoinder to the pleading errone¬ 
ously styled “rejoinder to plaintiff’s replication” but what 
is in reality an amended rejoinder, says: 

1. It admits, if material, that the notice of cancellation 
therein referred to w*as given with the object of terminating 
the restrictive agreement of March 4,1935, in said amended 
rejoinder above mentioned. 

2. It says, however, that it is advised that it is immaterial 
what its motive or purpose was in giving said notice, and 
being immaterial the plaintiff is advised that it is not nec¬ 
essary to answer more fully the allegations in that regard 
made. 

3. All the other allegations of said amended rejoinder the 
plaintiff denies. 

CLEPHANE, LATIMER & HALL 
By: GILBERT L. HALL 

Attorneys for plaintiff. 

18 Findings of Fact and Conclusions of Law 

Filed November 221939 

# # * 

This cause was called for trial on the 9th day of Novem¬ 
ber, 1939. Prior to the impaneling of the jury counsel for 
plaintiff and defendant approached the Bench and out of 
the hearing of the jurymen who had been summoned for ser¬ 
vice for that day in the Court, the issues made by the plead¬ 
ings were explained to the Court. W 7 hereupon, counsel for 
defendant withdrew his previous request for a jury trial, 
and with the consent of counsel for plaintiff it was agreed 
that the case should be tried before the Court without a jury. 
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Thereupon, certain documentary evidence was offered on 
behalf of the defendant and the plaintiff respectively, for¬ 
mal proof of the execution, delivery and receipt of the re¬ 
spective documents offered having been waived by counsel 
on both sides. 

From the evidence as thus submitted, the Court finds the 
following to be the facts: 

1. On June 8, 1934, plaintiff and defendant entered into 
a motor fuel sales contract under which the plaintiff agreed 

to sell and deliver and the defendant to purchase and 
19 receive not less than 330,000 gallons nor more than 
360,000 gallons per annum of motor fuel oil, which 
contract by its terms superseded any motor fuel sales con¬ 
tract then existing. This contract was on form WS-9. Prior 
to the execution and delivery of said contract, to wit, on 
May 22, 1934, the plaintiff wrote to the defendant a letter 
in which it stated that: 

“It is understood that during the life of our agreement 
WS-9, Motor Fuel Sales Contract, dated June 8, 1934, we 
will not establish additional retail outlets on the Bladens- 
burg Road, extending South to our Service Station at 1410 
H Street, N.E. and North to Ellicott’s Service Station, 1615 
Bladensburg Road, N.E. 

“In addition to the contract, it is further understood that 
should we lose the existing representation of the All States 
Service Station Inc. this protection is automatically with¬ 
drawn.’ ’ 

2. The said parties entered into a subsequent contract 
dated June 6, 1935, by virtue of which the plaintiff agreed 
to sell and deliver and the defendant to purchase and re¬ 
ceive not less than 330,000 gallons nor more than 360,000 
gallons per annum of motor fuel. Said agreement con¬ 
tained the following provision: 

“6. This agreement shall be effective from and after the 
8th day of June, 1935, and shall continue in effect for one 
year thereafter and after such year from year to year until 
one party shall have given thirty (30) days’ written notice 
to the other party of intention to terminate this agreement 
on the expiration of the then current yearly period. Such 
notice may be given during the first year to be effective at 
the end thereof or during any subsequent year to be effec¬ 
tive at the end of the then current year. In addition to the 
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aforesaid right to cancel, Seller may cancel this contract at 
any time on giving Buyer ten (10) days’ written notice of 
intention so to do.” 

20 Preceding the execution of said last named con¬ 
tract the plaintiff wrote the defendant a letter dated 

March 4, 1935, in the following terms: 

“Referring to our letter to you dated May 22, 1934, sub¬ 
ject “Boundary Lines”, to confirm discussion with our Mr. 
W. C. Hunlev this is to advise that we will continue to re¬ 
spect the contents of our letter of May 22, in the event you 
renew the Motor Fuel Sales contract Form WS-9, which ac¬ 
cording to our records expires June 7, 1935.” 

3. The relation between the parties in pursuance of said 
motor fuel sales contract of June 6, 1935, and the boundary 
line agreements contained in said letters of May 22, 1934, 
and March 4,1935, continued until the 26th day of Septem¬ 
ber, 1936, on which last date, the plaintiff, at Baltimore, 
Maryland, addressed a letter to the defendant at Washing¬ 
ton, D. C., reading as follows: 

“Our motor fuel sales contract with you dated June 6, 
1935, grants to us the right to terminate the agreement by 
giving you ten days’ written notice. 

“In view of certain conditions, we find it necessary to 
exercise our right to terminate the agreement, such ter¬ 
mination to be effective ten days from the date of this letter. 

“In the meantime, our representative will call upon you 
regarding a new motor fuel contract.” 

Said letter was sent to the defendant bv United States 
registered mail with a return receipt requested. By post¬ 
mark on the envelope in which said letter was mailed it is 
shown that said letter was received by the defendant in 
Washington, D. C., on September 27, 1936. 

4. At some time on or after October 6 or 7, 1936, 

21 the plaintiff did make sales of motor fuel products 
to a person other than the defendant within the area 

covered by the boundary lines delimited in the said letter 
of May 22,1934. 

5. The Court announced that it would permit the defen¬ 
dant to offer evidence of any breach of said contract by the 
delivery of any motor fuel products to a person other than 
the defendant prior to the expiration of the ten days which 
elapsed after September 27, 1936, but not thereafter. The 
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defendant’s counsel stated that the damage sustained by 
the defendant during the ten day period last hereinabove 
referred to would be so inconsequential that defendant 
would not take the time of the Court in trying to prove 
damages of that kind, and no proof of any breach or of 
damages resulting therefrom during said period was of¬ 
fered or received. 

Conclusions of Law 

1. The said notice of cancellation dated September 26, 
1936, and received by defendant on September 27,1936, was 
a substantial compliance by the plaintiff with its right to 
cancel the motor fuel sales contract of June 6, 1935 by giv¬ 
ing the defendant ten days’ written notice, which cancella¬ 
tion became effective on the tenth day from the receipt of 
said letter on September 27, 1936, and not on the tenth day 
from the date of the letter as stated therein. 

2. For any breach of said motor fuel sales contract dur¬ 
ing the ten day period which elapsed after the receipt by the 
defendant of the ten days’ notice aforesaid, the plaintiff 
would be liable to the defendant to the extent of any dam¬ 
ages which might have been sustained during that period. 

3. Inasmuch as no evidence was tendered or re- 
22 ceived to indicate that any such breach had occurred 
during the said period and no evidence of damage 
was tendered or received as a result of such breach if it 
had occurred, the defendant has not proved its counter¬ 
claim and judgment should be given for the plaintiff 
thereon. 

4. Inasmuch as the right of the plaintiff to recover upon 
the claims stated in its declaration is undisputed, except to 
the extent that any damages shown to have been sustained 
by defendant might have been offset against the plaintiff’s 
claim as a result of the counter-claim, the plaintiff is en¬ 
titled to judgment for the full amount claimed, to wit, in 
the sum of three thousand, two hundred fifty-eight dollars 
and forty cents ($3,258.40), with interest from the 8th day 
of June, 1937. 

By the Court 

F. DICKINSON LETTS 
Justice 
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23 Judgment on Finding of Court 

Filed November 22 1939 

• # # 

This cause having come on for hearing before the Court 
without a jury (trial by jury having been expressly waived 
by stipulation in open Court) on plaintiff’s claim as set 
forth in its declaration, and defendant’s counter-claim as 
set forth in the pleadings, and after this cause is heard, the 
Court this 9th day of November, 1939, finds in favor of the 
plaintiff both upon the claims set forth in the declaration 
and upon said counter-claim of the defendant and that the 
money payable to the plaintiff by the defendant is the sum 
of $3,258.40 with interest from the 8th day of June, 1937. 

WHEREFORE, it is this 22nd day of November, 1939 
adjudged that the said plaintiff recover of the said defen¬ 
dant the sum of $3,258.40 with interest from the 8th day 
of June, 1937, together -with the costs of this action, and 
that the said counter-claim be and it hereby is dismissed, 
with costs against the defendant. 

F. DICKINSON LETTS, 
Justice. 

24 Notice of Appeal 

Filed November 27 1939 

# * * 

Notice is hereby given this 27th day of November, 1939, 
that the defendant, All States Service Stations, Inc., hereby 
appeals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 
on the 27th day of November, 1939 in favor of the plaintiff 
against said All States Service Stations, Inc. 

ROBERT A LITTLETON 

EDWIN R. BOYD 
Attorneys for Defendant 

CLEPHANE, LATIMER & HALL, 

Attorneys for Plaintiff 
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25 Stipulation 

Filed December 6 1939 


* • # 

It is agreed between the parties hereto that in lien of the 
defendant giving bond to cover payment of the judgment 
of $3,258.40 in favor of the plaintiff on the account sued on 
herein, with interest accrued thereon since the 8th day of 
June, 1937, together with costs adjudged to the plaintiff in 
the suit on said account as well as the costs adjudged to 
the plaintiff in the judgment dismissing the counter-claim 
of the defendant; the defendant shall pay to the plaintiff 
the full amount of said judgment, interest and costs, the re¬ 
ceipt of which is hereby acknowledged. 

It is understood, however, that the payment of said judg¬ 
ment, interest and costs to the plaintiff as aforesaid shall 
not interfere with the right of the defendant to prosecute 
its appeal noted from the judgment of the Court dismissing 
the counter-claim; and that this stipulation, which em¬ 
bodies a receipt by the plaintiff of the amount of said judg¬ 
ment, interest and costs, may be filed with the Clerk of the 
Court and when so filed shall take the place of supersedeas 
bond for said judgment and interest and bond for costs 
fixed by the Court in the aggregate amount of $5,000. 

Dated at Washington, D. C., this the 5th day of Decem¬ 
ber, 1939. 

CLEPHANE, LATIMER & HALL 

By WALTER C. CLEPHANE 
Attorneys for Plaintiff 


ROBERT A LITTLETON 
EDWIN R. BOYD— 

Attorneys for Defendant 


26 Assignments of Error 

Filed December 6 1939 

# • * 

Comes now the defendant and makes the following as¬ 
signments of error to the action of the Court in dismissing 


i 
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its counter claim, and rendering judgment for the plaintiff 
thereon. 

1. The Court erred in holding that a written notice by 
plaintiff to defendant which fixed the date of cancellation 
of the contract of June 6, 1935, in pursuance of said notice, 
to be the 9th day from the date of its receipt by the defen¬ 
dant, was a substantial compliance by plaintiff w’ith the 
provisions of the contract which required the plaintiff to 
give the defendant ten days’ written notice of the effective 
date of cancellation if the plaintiff should elect to exercise 
its right to cancel the contract prior to the expiration of 
the then current yearly period. 

27 2. The Court erred in failing to hold that the can¬ 
cellation which plaintiff attempted to make of the 

contract of June 6,1935, on the tenth day and date from the 
date of the purported notice of cancellation and not on the 
tenth day and date from the date of its service, is void and 
of no effect. 

3. The Court erred in failing to hold that subsequent to 
October 6, 1936, the boundary lines agreement of May 22, 

1934, as renewed and extended by the letter of March 4, 

1935, was obligatory on the plaintiff to the end of the then 
current yearly period of the contract of June 6, 1935. 

4. The Court erred in holding that defendant was not 
entitled to prove and recover from the plaintiff damages re¬ 
sulting from the violation of boundary lines agreement of 
May 22, 1934, as renewed by the letter of March 4, 1935, 
subsequent to October 6, 1936. 

5. The judgment of the Court is not supported by find¬ 
ings of fact; but is contrary to such findings. 

6. The judgment of the Court on defendant’s counter 

claim and plea of set-off is not in accordance with 

28 law and should be reversed. 

ROBERT A. LITTLETON 
EDWIN R. BOYD 

Attorneys for Defendant. 


STANDARD OIL CO. OP NEW JERSEY. 


19 


29 Designation of Record on Appeal 

Filed December 6 1939 

mm* 

The Clerk will please prepare a transcript of record on 
appeal in the above entitled cause and include therein the 
following: 

1. All pertinent docket entries. 

2. Plaintiff’s declaration filed September 8, 1937, and 
accompanying Particulars of Demand filed September 8, 
1937. 

3. Defendant’s plea of set-off and counter-claim filed 
November 11,1937, and accompanying notice of set-off and 
Particulars of Set-off filed November 11, 1937. 

4. Plaintiff’s replication to defendant’s above desig¬ 
nated plea of set-off filed November 15, 1937. 

5. Defendant’s rejoinder to plaintiff’s replication filed 
December 15, 1937. 

6. Plaintiff’s sur rejoinder filed December 18,1937. 

30 7. Findings of fact and conclusions of law filed 
November 22,1939. 

8. Judgment of Court filed November 22, 1939. 

9. Assignments of error, and 

10. This designation of record. 

ROBERT A. LITTLETON 
EDWIN R BOYD 
Attorneys for Defendant 

Service by receipt of copy is acknowledged this the 6th 
day of December, 1939. 

CLEPHANE, LATIMER & HALL 

By WALTER C. CLEPHANE 
Attorneys for Plaintiff. 
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31 Plaintiff’s Designation of Additional Portions 

of Record on Appeal 

Filed December 7 1939 

* * # 

The plaintiff hereby designates the following portions of 
the record and proceedings in the above entitled case in ad¬ 
dition to those designated by the defendant, for the purpose 
of having the same embodied in the record on appeal, to 
wit: 

1. The first of the defendant’s amended pleas filed Oc¬ 
tober 19, 1937. 

2. Defendant’s amended rejoinder to plaintiff’s replica¬ 
tion, filed December 15,1937. 

3. Plaintiff’s sur-rebutter to defendant’s amended re¬ 
joinder as filed December 18, 1937. 

CLEPHANE, LATIMER & HALL 

By WALTER C. CLEPHANE 
Attorneys for Plaintiff. 

Service by receipt of copy is acknowledged this 7th day 
of December, 1939. 

ROBERT A. LITTLETON 
Attorney for Defendant. 


32 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 31, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 89326 at Law, 
wherein Standard Oil Company of New Jersey, a Corpora¬ 
tion, is Plaintiff and All States Service Station, Inc., a 
Corporation, is Defendant, as the same remains upon the 
files and of record in said Court. 
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In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 27th day of December, 1939. 

CHARLES E STEWART, 
(Seal) Clerk, 

By CHAS B COFLIN, 
Assistant Clerk. 

Endorsed on Cover: No. 7566 All States Service Sta¬ 
tion, Inc., a corporation, Appellant, vs. Standard Oil Com¬ 
pany of New Jersey, a corporation. United States Court 
of Appeals for the District of Columbia Filed Dec 27 1939 
Joseph W. Stewart, Clerk. 
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IN THE 


®mteb Matte Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 7566. 


All States Service Station, Inc., a Corporation, 

Appellant , 


v. 

Standard Oil Company of New Jersey, a Corporation, 

Appellee. 


Appeal from the District Court of the United States 
For the District of Columbia. 


BRIEF FOR APPELLANT. 


The appeal involves the question of damages result¬ 
ing to the appellant from the breach of an agreement 
by the appellee granting to appellant the exclusive 
right to sell motor fuel and motor products of the 
appellee within a given area on Bladensburg Road, 
N. E., in Washington, D. C. 
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FINDINGS OF FACT, CONCLUSIONS OF LAW 
AND JUDGMENT BELOW. 

The findings of fact, conclusions of law and judg¬ 
ment of the Court below are dated and entered No¬ 
vember 22, 1939 (R. pp. 12-16). 

STATEMENT OF FACTS. 

The appellant is engaged in the business of operat¬ 
ing a service station at 1141 Bladensburg Road, N. E., 
Washington, D. C., at which place it sells motor fuel 
and motor products to various and sundry persons 
operating motor vehicles, and renders other services 
to the motorist in connection with sales of motor fuel 
and motor products. 

On June 8, 1934 the appellant entered into a motor 
fuel sales contract with the appellee under which 
agreement the appellee agreed to sell and deliver to 
the appellant and the appellant agreed to purchase 
from the appellee not less than 330,000 gallons nor 
more than 360,000 gallons of motor fuel per annum. 
That prior to the execution of said motor fuel con¬ 
tract, the appellee on May 22, 1934 wrote the appel¬ 
lant a letter in which appellee stated that— 

“It is understood that during the life of our 
agreement WS-9, Motor Fuel Sales Contract, 
dated June 8,1934, we will not establish additional 
retail outlets on the Bladensburg Road, extending 
South to our Service Station at 1410 H Street, 
N. E. and North to Ellicott’s Service Station, 1615 
Bladensburg Road, N. E. 

“In addition to the contract, it is further under¬ 
stood that should we lose the existing representa¬ 
tion of the All States Service Station Inc. this 
protection is automaticallv withdrawn.” (R. p. 
13) 
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Subsequently, and before the agreement of June 8, 
1934 expired, the parties entered into an agreement 
dated June 6, 1935 renewing the terms of the agree¬ 
ment of June 8, 1934 for another period of 12 months; 
and the agreement of June 6, 1935 contained the fol¬ 
lowing provisions with reference to renewal and ter¬ 
mination, viz: 

“6. This agreement shall be effective from and 
after the 8th day of June, 1935, and shall continue 
in effect for one year thereafter and after such 
year from year to year until one party shall have 
given thirty (30) days’ written notice to the other 
party of intention to terminate this agreement on 
the expiration of the then current yearly period. 
Such notice may be given during the first year 
to be effective at the end thereof or during any 
subsequent year to be effective at the end of the 
then current year. In addition to the aforesaid 
right to cancel, Seller may cancel this contract at 
any time on giving Buyer ten (10) days’ written 
notice of intention so to do.” (R. pp. 13-14) 

Preceding the execution of the contract of June 6, 
1935, the appellee wrote the appellant a letter dated 
March 4, 1935 in which it stated, viz: 

“Referring to our letter to you dated May 22, 
1934, subject “Boundary Lines”, to confirm dis¬ 
cussion with our Mr. W. C. Hunley this is to ad¬ 
vise that we will continue to respect the contents 
of our letter of May 22, in the event you renew 
the Motor Fuel Sales contract Form WS-9, which 
according to our record expires June 7, 1935.” 
(R. p. 14) 

The contract of June 6, 1935 was in full force and 
effect, in accordance with its terms, on September 26, 
1936; and on September 26, 1936 the appellee at its 
office in Baltimore, Maryland, addressed a letter to 
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the appellant at Washington, D. C., dated September 
26, 1936, and stated: 

“Our motor fuel sales contract with you dated 
June 6, 1935, grants to us the right to terminate 
the agreement by giving you ten days’ written 
notice. 

“In view of certain conditions, we find it nec¬ 
essary to exercise our right to terminate the 
agreement, such termination to be effective ten 
days from the date of this letter. 

“In the meantime, our representative will call 
upon you regarding a new motor fuel contract.” 
(R. p. 14) 

Said letter, dated September 26, 1936 was sent to 
the appellant by Registered United States Mail with 
a return receipt requested; and said letter was re¬ 
ceived by the appellant in Washington, D. 0., on Sep¬ 
tember 27, 1936. 

From and after October 6, 1936 the appellant ig¬ 
nored the boundary lines agreement of May 22, 1934, 
as renewed by the agreement of March 4, 1935, and 
began to sell motor fuel and motor products to per¬ 
sons other than appellant who operated service sta¬ 
tions within the area covered by the restrictive agree¬ 
ment with appellant. 

The appellee continued to deliver to appellant motor 
fuel and motor products in pursuance of the agree¬ 
ment of June 6, 1935 until June 8, 1937 and rendered 
the appellant a statement for the motor fuel and motor 
products delivered under said contract of June 6, 1935 
between the dates of April 17, 1937 and June 8, 1937, 
in the amount of $3,258.40, which the appellant de¬ 
clined to pay. On September 8, 1937, the appellee 
brought suit against the appellant, and the appellant 
filed a counterclaim to said suit for damages arising 
out of appellee’s breach of the boundary lines agree- 
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ment in the amount of $10,000 and prayed that the 
claim of appellee be offset against its claim of dam¬ 
ages against appellee for said breach of contract. The 
basis of appellant’s counterclaim was that the letter 
of September 26, 1936 was not a compliance by ap¬ 
pellee of the agreement to give appellant ten days’ 
written notice of the effective date of cancellation 
prior to the end of the then current yearly period of 
the contract, and that while the life of the contract 
was in force the appellee violated the boundary lines 
agreement. 

The Court below holds that while said letter of ap¬ 
pellee dated September 26, 1936 was not received by 
appellant until September 27, 1936, and thus is not a 
ten days’ written notice as stated in the letter; but 
nevertheless the letter was a substantial compliance 
by the appellee of its right to cancel the motor fuel 
sales contract of June 6, 1935, and that the contract 
was cancelled on the tenth day from the day and date 
of the receipt of the letter by appellant and not on the 
tenth day from the date of the letter as stated therein . 

The Court holds that appellant may not claim dam¬ 
ages for the breach of boundary lines agreement by 
the appellee from a date after the tenth day from the 
receipt of the letter of September 26, 1936 to the end 
of the then current yearly period of the contract of 
June 6, 1935. 

SPECIFICATION OF ERRORS. 

The appellant assigns as error the following acts 
and omissions of the Court below: 

1. The Court erred in holding that a written 
notice by plaintiff to defendant which fixed the 
date of cancellation of the contract of June 6, 
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1935, in pursuance of said notice, to be the 9th day 
from the date of its receipt by the defendant, was 
a substantial compliance by plaintiff with the pro¬ 
visions of the contract which required the plain¬ 
tiff to give the defendant ten days’ written notice 
of the effective date of cancellation if the plaintiff 
should elect to exercise its right to cancel the con¬ 
tract prior to the expiration of the then current 
yearly period. 

2. The Court erred in failing to hold that the 
cancellation which plaintiff attempted to make of 
the contract of June 6, 1935, on the tenth day and 
date from the date of the purported notice of can¬ 
cellation and not on the tenth day and date from 
the date of its service, is void and of no effect. 

3. The Court erred in failing to hold that sub¬ 
sequent to October 6, 1936, the boundary lines 
agreement of May 22, 1934, as renewed and ex¬ 
tended by the letter of March 4, 1935, was obliga¬ 
tory on the plaintiff to the end of the then current 
yearly period of the contract of June 6, 1935. 

4. The Court erred in holding that defendant 
was not entitled to prove and recover from the 
plaintiff damages resulting from the violation of 
boundary lines agreement of May 22, 1934, as 
renewed by the letter of March 4,1935, subsequent 
to October 6, 1936. 

5. The judgment of the Court is not supported 
by findings of fact; but is contrary to such find¬ 
ings. 

6. The judgment of the Court on defendant’s 
counterclaim and plea of set-off is not in accor¬ 
dance with law and should be reversed. 
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SUMMARY OF ARGUMENT. 

The parties were at liberty to make the kind of 
agreement they desired, and they were privileged to 
agree to a provision for the termination of the agree¬ 
ment by a ten days’ written notice during its life, and 
prior to the end of the then current yearly period. The 
appellee was at liberty to accept the continuing offer 
of the appellant for a termination of the contract by 
giving appellant ten days’ notice of such acceptance, 
but it was required to accept such offer in the manner 
provided and not otherwise. The appellant had not 
agreed to a termination of the contract by a nine days’ 
written notice from the appellee, and it is submitted 
that the Court may not make a new contract for the 
parties by holding that a nine days’ notice of cancella¬ 
tion is the equivalent of a ten days’ notice. 

In the case of Paton v. Northern Pacific Railroad 
Co., 85 Fed. 838, it is said: 

“Courts are created for the purpose of enforcing 
contracts which parties have made, not for the 
purpose of making contracts for parties. It would 
be more than doubtful, if power was conferred 
upon a court to make a contract for parties, 
whether it could make as fair and just and equi¬ 
table a contract as could the parties themselves.” 

The appellee urged upon the Court below, and will 
no doubt urge upon this Court, that the notice of Sep¬ 
tember 26, 1936 is a ten days’ written notice to the ap¬ 
pellant; but we submit that before the letter of Sep¬ 
tember 26, 1936 may be held to be a notice of cancella¬ 
tion it must be shown to have been received by the ap¬ 
pellant on the day of its date. The proof shows that 
the letter was not received by the appellant on the 
day of its date, and, therefore, the language used by 
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the appellee makes it void as a ten days’ notice within 
the provisions of the contract of June 6, 1935. 

The appellee will say, no doubt, as it did in the Court 
below, that “it made a mistake in the language used” 
in the notice; but we say the mistake i s that of the ap¬ 
pellee, and was undoubtedly made known to it when 
the requested receipt with the registered notice was 
returned to it. The time for the appellee to have cor¬ 
rected such mistake was then, and not now. 

The appellee is not at liberty, as against the rights 
of the appelant, to request the Court to change the 
language used by it in the letter of September 26,1936, 
by construing it to be an act of cancellation on the 
tenth day from the day and date of its receipt by the 
appellant. The letter is not the kind of notice the ap¬ 
pellee says it is unless its language be changed. 

The proof shows, however, that it was not the 
desire of the appellee to terminate the life of the motor 
fuel sales contract itself; but the object of the notice 
was to terminate the boundary lines agreement (R. p. 
12). The appellee had no right to terminate the 
boundary lines agreement during the life of the motor 
fuel sales contract; and unless the language of the 
notice be changed by construction, the life of the agree¬ 
ment of June 6, 1935 was not interrupted by it. 

It is clear by the language used by the appellee in 
the notice of September 26, 1936, that it may not be 
construed to be a notice of cancellation effective ten 
days from and after the day and date of its receipt by 
the appellant. If the cancellation attempted by appel¬ 
lee is not effective on the tenth day from and after the 
day and date of the letter it did not become effective 
at any other time. The appellee is bound by the lan¬ 
guage used by it. The Court below holds that the at- 
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tempted cancellation was not effective on the tenth 
day from and after the day and date of the letter of 
September 26th; but holds that the letter became effec¬ 
tive as an act of cancellation on the tenh day from and 
after the day and date of its receipt by appellant. This 
holding, we submit, is not in accordance with the lan¬ 
guage of the notice but in substance adds language to 
the notice which the appellee did not elect to use when 
the notice was drafted. The appellant had a right to 
ignore the notice as being a compliance with the terms 
of the contract, but the Court denies to it that right as 
one of the contracting parties. 

ARGUMENT. 

In the case of Lyon v. Pollard , 20 Wall, 403 (22 L. 
Ed. 361), the issue turned upon the sufficiency of a 
notice to terminate a contract of employment. It ap¬ 
pears that on July 11th the employer served notice 
that at the end of thirty days from the date the notice 
was served the contract of employment would be ter¬ 
minated. The contract provided for such notice. No 
action was taken under the notice of July 11th, and on 
September 19th the employer gave the employee a 
second notice of “his intention to act upon the first 
notice”, and that the time had expired. Evidence 
was offered to show that the first notice was waived 
or withdrawn. 

The Court was requested to charge the jury that, 
even if the notice of July 11th had been wholly with¬ 
drawn, the subsequent notice of September 19th was 
in legal effect a renewal of the former notice, and of 
itself operated to terminate said contract at the ex¬ 
piration of thirty days from its date i 
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The Court said: 

“Assuming;, as the hill of exceptions seems to 
show, that the date of the notice of September 19th 
teas the date of its service on plaintiff , we think 
the Court erred in refusing this prayer.” 

It will be seen that the conclusion of the Court is 
made to turn upon the question of fact that the notice 
was served on the day of its date, and if there had 
not been evidence in the bill of exceptions of service on 
the day of the date of the notice, the request for charge 
to the jury would not have been sustained. 

The Court realized that it could not make out a new 
request for charge, and it appears that if there had 
been a defect in the request—to the effect that the 
notice had not been served on the day of its date— 
the Court would not have sustained the request. 

It is true that when a proper notice is given the con¬ 
tract fixes the time when it is to become effective: but 
a notice which undertakes to fix a date of cancellation 
different from that fixed by the contract, the conflict 
is not to be reconciled bp const ruction . In the Lyon 
ease , supra, there was no conflict as between the notice 
and the contract: whereas, in this case there is a con¬ 
flict. The appellee has offered no proof that it did 
not intend to terminate the contract on the tenth day 
from the date of the notice, or that any “mistake” 
was made by it. 

The Court has before it only the cold words delib¬ 
erately selected and used by the appellee in the notice 
of September 26, lffofl, and there is no basis for the 
Court to hold that the words used have a meaning dif¬ 
ferent from that intended by the appellee. That is, 
the Court may not construe the notice upon the as¬ 
sumption that appellee intended the act of cancellation 
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to be effective on the tenth day from the day and date 
of the receipt of the notice by appellant. 

The appellee says that it intended to cancel the 
contract on the tenth day from the date of the notice; 
but in order for such intent to be effective under the 
contract the appellee must show that the notice was 
received by the appellant on the day of its date. The 
notice was not received by appellant on the day of 
its date, and the contract makes any action taken by 
the appellee under the notice a void act. A cancella¬ 
tion of the contract on the 9th day from the day of re¬ 
ceipt of the notice would be a void cancellation, and 
there is no proof in the record that the contract was 
cancelled on any date after the 9th day from the date 
of the receipt of said notice. 

The appellee relics upon the notice of September 
2(5, 193(5 as terminating the life of the contract of June 
(>, 19.'!.'), and tin* Court must assume that it acted upon 
said notice and cancelled the contract on the tenth day 
from its date. If the appellee so acted, the life of the 
contract was not extinguished bv such an act and the 
Court should so hold. The appellee continued to de¬ 
liver motor fuel and motor products to-appellant after 
the i»‘ivintt' of the notice of September 2(5, 193(5, and 
this conduct on its part is inconsistent with an intent 
to terminate the life of the agreement at any date sub¬ 
sequent to the date of ten days from the day and date 
of the notice. An attempted cancellation of the con¬ 
tract on the tenth day from tin* day and date of the 
notice did not give the appellee any right to violate the 
boundary lines agreement, because such a cancella¬ 
tion did not terminate tile life of said agreement; and 
appellee should Ik* held to be liable to appellant for 
damages resulting lo it from the appellee’s breach of 
ihe boundary lines agreement. 
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In the cum* of Mm ill v. 'I'hompsou. .’)3 App. I). C. 
233, tin* Court says that \vlu*n a person undertakes to 
give a written notiee of the date an aet is to he effec¬ 
tive, lie is hound hy the date selected. The Court 
holds that a notice dated and served on duly 1st to he 
effective on the dlst of duly is not a thirty days’ no¬ 
tice required to he given before such a notice could In¬ 
effective. That while the party giving the notice may 
not he required to specify in the notice the date of the 
termination of the lease, which he had the right to can¬ 
cel, upon giving thirty days' notice: hut having spec¬ 
ified the date, he is bound thereby. The lease was held 
not to he cancelled hy the notice relied upon. 

The appellee, hy the contract, agreed with the ap¬ 
pellant that it would not cancel the contract prior to 
the end of its current yearly period without giving the 
appellant 10 days’ written notice of the effective date 
of such cancellation. The appellant agreed to such 
condition; but it did not agree to a 9 days’ notice of 
the effective date of cancellation; and the appellee has 
no legal right to have the notice of September *26, 1936 
changed in any manner, in substance or form, to make 
it comply with the contract. The contract forbids 
such change. 

In the case of Oldfield v. ('her role! Motor Company, 
( Iowa ), 199 X. W. 161, 3.') A. L. R. 889, tin- 
issue was identical with the issue in this case with 
the exception that the time of the effective date of the 
notice was 5 days. The notice given stated that it 
would be effective .1 days from its date, hut was not 
received until the day after its date. The Court held 
the notice to he ineffective as an act of cancellation, 
viz: 

“It is quite apparent that it could not have 
been received hy the appellant in Des Moines 
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earlier than sometime on the 14th. The five (lavs’ 
notice required by the contract began to run, not 
from the date of the letter or the date of its de¬ 
posit in the mail, but from the date of its receipt 
by appellant, or at least from such time as it 
should have reached him in the ordinary course of 
mail. Wheeler v. McStav, 160 Iowa 745, L. R. A. 
1915B, 181, 141 X. W. 404, and cases there cited. 
McCord v. Masonic Casualtv Co., 201 Mass. 473, 
88 X. K. 6; Rees v. Fellow, 38 C. C. A. 94, 97 Fed. 
167: Star-Chronicle Pub. Co. v. United Press 
Asso. supra. 

“It is clear that under the contract the appellee 
had no right to cancel it by a notice for a less time 
than five days, and that a notice declaring the can¬ 
cellation effective within five days from a date one 
day prior to that on which it could, by any pos¬ 
sibility, have been received by the appellant did 
not, under any method of computation, give five 
days’ notice. 

“The letter was notice of cancellation within 
five days from its date. It did not purport to 
cancel the contract at the expiration of five days 
from its date, much less at the expiration of five 
days from its receipt by the appellant. It ex¬ 
pressly declared the cancellation would be effec¬ 
tive within, not at the expiration of, a period that 
was itself short of that required by the contract 
and the law. Tt was insufficient, under the terms 
of the contract, to effectuate a cancellation at the 
time specified in the notice. The inquiry, of 
course, is not at what particular date the con¬ 
tract was canceled, but whether a notice that, by 
its terms, did not conform to the requirement of 
the contract, was effectual to cancel it at all. 

“We perceive no theory upon which it can be 
held that the contract was canceled, unless it must 
be said that, notwithstanding the declaration in 
the notice that the cancelation would be effective 
within five days from its date, it nevertheless 
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operated to work a cancelation at the expiration 
of five days from its receipt by the appellant. 
Can its terms be changed or broadened by any 
process of construction to give it the effect to can¬ 
cel the contract at some later date than that fixed 
in the notice at which it might, by a proper and 
timely notice, have been canceled? It has been 
said that such a notice is the document of the per¬ 
son giving it; the language is chosen by him, and 
if it fails to convey clearly his meaning to the 
other party, the fault is his, and the consequences 
must be upon him. Carpentier v. Thurston, 30 
Cal. 123. Not only is this true in the present in¬ 
stance, but the contract was apparently one pre¬ 
pared by the appellee for use with its dealers gen¬ 
erally, and the provision for its cancelation was 
such as it saw fit to impose.’’ 

There are cases which hold that a notice of inten¬ 
tion to cancel will support an act of cancellation which 
becomes effective the required time after receipt; but 
it appears that in cases where the act of cancellation 
is intended to take place before the lapse of the re¬ 
quired time after receipt, the notice is defective and 
the act of cancellation is void. 

In the case of American Fire Ins. Co. v. Brooks, 83 
Md. 22, 34 Atl. 373, the notice was dated November 
29th and stated that cancellation of the policy, pur¬ 
suant to the notice, would be effective on the 5th day 
from the day and date of the notice, which was Decem¬ 
ber 6th. The notice was not received until December 
5th. The Court held the notice invalid and the can¬ 
cellation void, saying: 

* * The act of cancelation was therefore 
made one day after the receipt of the notice by 
Barton. This vras not within the right reserved 
in the policy, and was an utterly void act. Had 
the attempt to cancel been made later on another 
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question would have arisen, upon which we have 
now no occasion to comment. No other attempt 
was made; and what was done, for the reason 
given, was nugatory and void.” 

See also the case of German Fire Insurance Co. v. 
Fred G. Clark Co ., 116 Md. 622, 39 L. R. A. (NS) 820. 

In the case of Davis Lumber Co. v. Hartford Fire 
Insurance Co., 95 Wis. 266, 37 L. R. A. 131, 70 N. W. 
84, it is said, as a general principle of law, that the 
right of cancellation does not exist at all except by 
contract, and a clause in that regard is in the nature 
of a condition precedent, which must be strictly com¬ 
piled with in order to make an effort to cancel effec¬ 
tive to accomplish its purpose. Citing Van Valkeot- 
burgh v. Lenox F. Ins. Co., 51 N. Y. 465. 

In the case of Star-Chronicle Pub . Co. v. United 
Press Association, 204 Fed. 217, it is held that the 
party giving the notice must prove that it was received 
by the person to whom addressed the required time 
before the effective date of cancellation, if such date is 
specified in the notice; and in the absence of such 
proof, the jury may assume that no such notice was 
given, and find that the attempted cancellation was 
void. 

In this case the appellee admits that the appellant 
was not given ten days’ written notice of the effective 
date of cancellation as stated in the notice; but it 
seeks to excuse the defect in its notice by saying it 
“made a mistake” and the notice should be construed 
as though it stated the effective date of cancellation did 
not take place until after the lapse of ten days from the 
date of service of said notice. 

The proof in the record shows that the effective date 
of the act of cancellation was on the 9th day from the 
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day and date of the service of the notice. The Court 
below holds that the cancellation stated in the notice 
is void. There is no proof of any other act of cancel¬ 
lation than that stated in the notice. The appellee 
continued to deliver to appellant motor fuel and motor 
products, and there is nothing in its conduct to show 
that it considered the contract at an end at any other 
date than that stated in the notice. 

The act of the appellant in breaching the underlying 
boundary lines agreement, which first occurred on or 
after October 6, 1936, may not be construed as being 
an act on its part to terminate the motor fuel sales 
contract. The motor fuel agreement must first be put 
to death in order to terminate the boundary lines 
agreement; and a breach of that agreement is not of 
itself an act of cancelling the motor fuel sales contract. 
The appellee agreed that it would observe the boun¬ 
dary lines agreement so long as the life of the motor 
fuel sales contract continued, and the appellant re¬ 
mained a 100 per cent dealer of the motor fuel and 
motor products of the appellee. 

The appellee must rely upon the notice of September 
26, 1936 to effect a cancellation of the motor fuel sales 
contract as of October 6th before it can claim immunity 
from its act of violation of the boundary lines agree¬ 
ment. 

The claim of the appellee is self-destructive in that 
it says that a right may be claimed under a void act 
to the same extent as if the act had been valid; and 
that notwithstanding the act of cancellation is void, no 
damages should be allowed because of its violation of 
the boundary lines agreement. 

The appellee relies heavily upon the case of Lyon v. 
Pollard , supra , but we construe that case to hold that 
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when a party relies upon a notice as being effective in 
and of itself, to terminate an agreement, he must show 
that he acted in pursuance of such notice. In the case 
of an employment, wages may be claimed only for the 
period of the notice, if notice be not given before the 
date of discharge, and that discharge may be made at 
the date of the notice, if the employee’s salary or 
wages for the time of the notice is paid in advance. 

The appellee in this case seeks to claim a right not 
covered by the terms of the agreement, but dependent 
upon the life of the agreement. The agreement must 
be ended before the immunity claimed by the appellee 
is available to it. The proof fails to show an effective 
and valid termination of the motor fuel sales contract; 
and appellee admits in its answer that the objective of 
said notice of September 26, 1936 was not to terminate 
the motor fuel sales contract, but to terminate the 
boundary lines agreement. That fact is material, on 
the question of the sufficiency of said notice of Sep¬ 
tember 26, 1936 being a valid act of cancellation of the 
contract of June 6, 1935 on the date stated therein. 
That is, since the appellee admits an intent on its part 
to do an injury to appellant by the attempted cancella¬ 
tion, and at the same time retain all the advantages 
flowing to it, the right of the appellee to act at all 
should be strictly construed. (See Oldfield v. Chevrolet 
Motor Co., supra.) 

In the Oldfield case, supra, the Lyon case is distin¬ 
guished by the Court in the following language, viz: 

“In the case of Lyon v. Pollard, 20 Wall. 403, 
22 L. ed. 361, it was held a notice given in re¬ 
newal of a former thirty-day notice required to 
terminate a contract would be effective at the ex¬ 
piration of thirty days from the date of its service. 
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But we think there is nothing in that case, when 
the facts are considered, inconsistent with the 
view here expressed, that a notice expressly de¬ 
claring a cancellation effective at a time short of 
that stipulated in the contract does not operate to 
work a cancellation at the expiration of the stipu¬ 
lated period.” 

The notice relied upon by appellee was for a specific 
purpose; but in order for it to be effectual as an act 
of cancellation at a date later than ten days from the 
day and date of the notice, its terms must be changed 
and broadened by construction. By what process of 
construction can the notice of September 2(>, 193(3 be 
changed to give it the effect to cancel the contract at 
some later date than that fixed in the notice at which 
it might, by a proper and timely notice, have been can¬ 
celled ? 

The language of the notice was chosen by the ap¬ 
pellee, and if it fails to convey clearly appellee’s mean¬ 
ing to the appellant, the fault is appellee’s. The con¬ 
sequence of appellee’s failure to make its meaning 
clear should fall upon it and not the appellant. 

The appellee kept to itself the “conditions” which 
made it “necessary" to terminate the contract before 
the end of its current yearly period; and if those “con¬ 
ditions" were of any importance to the appellee, other 
than its object to abrogate the boundary lines agree¬ 
ment, the appellee has failed to submit proof of those 
conditions to support its claim that the (’ourt change 
and broaden the language of tin* notice by construc¬ 
tion. The objective of the appellee to “terminate the 
boundary lines agreement," which caused injury to 
appellant, is not a very good excuse for the appellee 
to rely upon for relief from the consequence of its fail- 
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ure to make its meaning clear in the notice of Septem¬ 
ber 26, 1936. The appellant claims damages against 
appellee for the breach of the boundary lines agree¬ 
ment, and that agreement contains no provision for 
its termination during the life of the motor fuel sales 
contract of June 6, 1935. 

The admitted objective of the appellee in giving the 
notice of September 26, 1936, seems to require a strict 
construction of the language used in the notice rather 
than a liberal construction; but appellee urges the 
Court to invoke a process of construction that will in 
effect change the language of the notice and make out 
a notice different from that drafted by the appellee. 
The only excuse given by appellee is that it ‘‘made a 
mistake’*. The mi slake made by the appellee is the 
violation of the boundary lines agreement; and it is 
clear that the Court should not excuse it of such mis¬ 
take upon no better showing than an attempted apol¬ 
ogy for the language used in the notice of September 
26, 1936. 

We challenge the appellee to make the statement in 
its brief that the language used in the notice of Sep¬ 
tember 26, 1936 evidences an act on its part to termi¬ 
nate the agreement of June 6, 1935 at a day and date 
other than on the tenth day and date from the date of 
said notice, without admitting that a mistake was made 
by it in the language used. We also challenge the ap¬ 
pellee to point to any finding or fact in the record that 
shows the admit fed mistake was brought to the atten¬ 
tion of the appellant by a new notice; or to show that 
the appellee has canceled the contract at any other date 
than the raid attempt to cancel the same on the tenth 
day from the day and date of said notice. 
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The appellee may not rely upon the ease of Lyon v. 
Pollard, supra, as authority to excuse its mistake in 
giving the appellant a premature notice of the cancel¬ 
lation of said contract, for the reason that in that case 
the second notice relied upon was “in legal effect” the 
renewal of a previous notice that had elapsed, and was 
not itself premature because served on the day of its 
date. The notice relied upon by appellee lapsed as a 
notice before it became operative, because of the lan¬ 
guage used; and was not renewed by appellee. The 
admission of appellee that it made a mistake is not a 
substantial compliance with the terms of the contract; 
and the terms of the contract are not put in motion 
until a proper notice is given. The contract will not 
execute a defective notice nor does it excuse a mistake. 

We submit that the judgment of the Court below on 
tin* counterclaim of the appellant should be reversed 
and the case remanded for a new trial on the counter¬ 
claim of appellant. 

Respectfully, 

RoBKKT H. LiTTI.HTOX. 

1m>win* R. Boyi>. 

1021 Tower Bldg., 
Washington, D. (\, 
Attorneys for Appellant. 
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Wbxittb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 7566. 


All States Service Station, Inc., a Corporation, 

Appellant, 


v. 

Standard Oil Company of New Jersey, a Corporation, 

Appellee. 


APPEAL FROM THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF 
COLUMBIA. 


BRIEF FOR APPELLEE. 


STATEMENT OF FACTS. 

No criticism is made by appellant as to the pro¬ 
priety of the judgment for the appellee on the dec¬ 
laration (R. 1-3), the averments of which are all ad¬ 
mitted by the plea to be true (R. 4). The case turned 
upon the alleged cause of action set up in the plea of 
set-off (R. 4-8) and the subsequent pleadings based 
upon that plea (R. 6-12). The replication to the plea 
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of set-off admitted (R. S-10) the averments of the 
plea with respect to the covenant against establishing 
retail outlets in the delimited territory other than with 
the appellant, not so long as appellant should con¬ 
tinue to maintain such an outlet as alleged, but only 
so long as the written contract between the parties 
should remain in force (R. 83). The replication also 
alleged that this contract had been cancelled (R. 9). 
Appellant in its rejoinder (R. 10) denied such can¬ 
cellation. This was the only issue in the case and the 
only issue that was tried (R. 15). At the trial it 
transpired that this issue was one of law, i. e., as to 
whether the written notice of cancellation (R. 14) which 
was admittedly received was sufficient to terminate 
the existing agreement. 

The written contract referred to contained a provi¬ 
sion (R. 14) that it might be cancelled by appellee “at 
any time on giving Buyer” (appellant) “ten (10) days’ 
written notice of intention to do so”. The notice was 
dated September 26, 1936, and was received by ap¬ 
pellant September 27, 1936. This notice read as fol¬ 
lows (R. 14): 

“Our motor fuel sales contract with vou dated 
June 6, 1935, grants to us the right to terminate 
the agreement by giving you ten days’ written 
notice. 

“In view of certain conditions, we find it nec¬ 
essary to exercise our right to terminate the 
agreement, such termination to be effective ten 
davs from the date of this letter. 

“In the meantime, our representative will call 
upon you regarding a new motor fuel contract.” 

Appellant’s contention is that this notice which an¬ 
nounced the termination of the agreement effective 
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“ten days from the date of this leter”* cannot be con¬ 
sidered a ten days’ written notice of appellee’s inten¬ 
tion to cancel, the reason advanced being that said 
notice was not received by appellant until the day after 
its date. 

It will be observed that the only showing that ap¬ 
pellee made any sales to a person other than appel¬ 
lant was that “at some time on or after October 6 or 
7, 1936” (not on October 6 as may be implied from 
the statement on page 4 of appellant’s brief), “the 
plaintiff did make sales of motor fuel products to a 
person other than the defendant within the area cov¬ 
ered by the boundary lines delimited in the” agree¬ 
ment (R. 14). The significance of the date October 6 
is that this was the tenth day from the date of the 
notice of cancellation, and from the date upon 'which 
the notice was mailed. If there had been such pro¬ 
scribed sale within that ten day period or within a 
period of ten days after the receipt of the notice of 
cancellation, appellant would have had the right to re¬ 
cover any damages in consequence thereof. Because 
of this recognized right, “the Court announced that it 
would permit the defendant to offer evidence of any 
breach of said contract by the delivery of any motor 
fuel products to a person other than the defendant 
prior to the expiration of the ten days which elapsed 
after September 27, 1936 but not thereafter”. (R. 14) 
Appellant however offered no evidence whatsoever on 
this point, its counsel stating, “that the damage sus¬ 
tained by the defendant during the ten day period last 
hereinabove referred to would be so inconsequential 
that defendant would not take the time of the Court 
in trying to prove damages of that kind”, and the 


* Italics ours. 
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record specifically shows (R. 15) that “no proof of 
any breach or of damages resulting therefrom during 
said period was offered or received”. 

On this record appellee must disagree with the 
opening statement on page 1 in appellant’s brief to 
the effect that: 

“The appeal involves the question of damages 
resulting to the appellant from the breach of an 
agreement by the said appellee granting to appel¬ 
lant the exclusive right to sell motor fuel and 
motor products of the appellee within a given area 
on Bladensburg Road, N. E., in Washington, 
D. C.” 

Appellee would prefer to state the question for de¬ 
cision thus: 

“IS A CONTRACTUAL TEN DAY NOTICE 
OF INTENTION TO CANCEL A CONTRACT, 
TO BECOME EFFECTIVE TEN DAYS FROM 
THE DATE OF THE NOTICE, RENDERED 
INEFFECTIVE BECAUSE IT IS NOT RE¬ 
CEIVED BY THE ADDRESSEE UNTIL THE 
DAY FOLLOWING THE DATE OF THE NO¬ 
TICE?” 


SU1 


[ARY OF ARGUMENT. 


The notice of intention to cancel contract was legally 
sufficient. 


ARGUMENT. 


The foregoing statement of the facts would seem 
to carry the answer to this, the only question for de¬ 
cision. Surely such notice as was given here is a ten 
days’ written notice of the “ intention ” of the appellee 
to thereby cancel the existing contract. 


O 

Appellant, on page 11 of its brief, seems to attach 
significance to the fact that some six months after 
the notice was given, appellee resumed deliveries of 
fuel oil for a few weeks (R. 3); but there is no evi¬ 
dence that such deliveries had any relation to the pre¬ 
vious contract between the parties, and such fact there¬ 
fore is wholly irrelevant to the present issue. 

Appellant relies to some extent upon the case of 
Star Chronicle Publishing Co. v. United Press Associa¬ 
tions , 204 Fed. 217, appellant's counsel stating in its 
brief that it was there held that the party giving a 
notice of cancellation must prove that it was received 
by the person to whom it was addressed the required 
time before the effective date of cancellation if such 
date is specified in the notice, and in the absence of 
such proof the jury may assume that no such notice 
was given and find that the attempted cancellation was 
void. 

We find no such holding in this opinion. The ap¬ 
pellate court there merely held that the letter in con¬ 
troversy was insufficient as a notice of discontinuance 
of the contract because it was indefinite and uncertain, 
“in that it stated that it was the present intention of 
the defendant to discontinue, not that it would dis¬ 
continue, the contracts.”* 

The notice given in the instant case (R. 14) cannot 
be said to indicate a general intention to discontinue 
the contract at some time in the future, but is a very 
definite statement that appellee found it necessary to 
exercise its right to terminate the agreement, effective 
ten days from the date of the notice, followed by the 
further statement that appellee’s representative would 
call upon appellant w ith reference to the negotiation 
of a new contract. 


* (Italics the court’s,—p. 223) 
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It is not probable that this case would be presented 
for the determination of this Court had not appel¬ 
lant’s attention been called to the cases of Merritt v. 
Thompson, 53 App. D. C., 233, 289 Fed. 631, and to the 
case of Oldfield v. Chevrolet Motor Company, 198 Iowa, 
20, 199 N. W. 161, 35 A. L. R. 889 

As to the case of Merritt v. Thompson, supra, it can¬ 
not be doubted that where a statute prescribes a thirty 
day notice, the notice to expire on the day of the month 
from which a tenancy commences to run, a notice not 
in accordance with the statute cannot constitute the 
basis of dispossession proceedings, because the par¬ 
ticular kind of notice prescribed is jurisdictional. 
There is no difference between the views of counsel 
upon that proposition. 

The language of the opinion in the case of Oldfield 
v. Chevrolet Motor Company, supra, requires more 
consideration. Upon the basis of that case appel¬ 
lant’s brief would be plausible if the reasoning of that 
opinion should appeal to the judicial mind in the Dis¬ 
trict of Columbia, or if the doctrine there announced 
were the law’ of the District of Columbia; but appel¬ 
lee feels that the reasoning is not persuasive and that 
the doctrine there established is not the law of the 
District of Columbia. 

The above case is elaborately annotated in 35 A. 
L. R. at page 893, in a note covering nineteen pages. 
Practically every case cited in appellant’s brief, as 
well as many others, is referred to in that note, and 
the elaborate discussion there found demonstrates that 
the decision in the Oldfield case expounds the very 
decided minority view of the law’ upon this question. 
On page 904 the note mentions the tw’o Maryland cases 
cited by appellant (w’hich are insurance cases), to wit: 
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American Fire Insurance Co. v. Brooks, 83 Md. 22, 34 
Atl. 373, and German Fire Insurance Co. v. Fred G. 
Clark Co., 116 Md. 622, 39 L. R. A. (N. S.) 829, and 
states that 

“With the exception of two cases in Maryland 
and Bank of Commerce v. British America Assur. 
Co. (Ont.) supra, IV. b, all the insurance cases 
which have been found have held that a notice 
of cancelation shorter than that stipulated in the 
contract is operative after lapse of the full time 
to effectuate a cancelation.” 

The same note also refers to the case cited in ap¬ 
pellant’s brief of Davis Lumber Co. v. Hartford Fire 
Insurance Co., 95 Wise. 266, 37 L. R. A. 131, 70 N. W. 
84, and draws attention to the language in that case 
which was that “There must be an actual notice of 
cancelation,—not a mere notice of a desire to cancel, 
or a notice that the policy will be canceled. ’ ’ The note 
states that the holding of the court does not disclose 
clearly what would have been held if the notice had 
stated a present cancelation with the information that, 
under the provisions of the policy, liability would cease 
five days from the date of receipt of the notice. 

The present is not a case of a mere notice of a desire 
to cancel in the future, but the notice in this case con¬ 
tains a reference to the distinct provision of the agree¬ 
ment which gives the right to the appellee to termin¬ 
ate the agreement by giving ten days’ written notice, 
and states that the appellee finds it “necessary to ex¬ 
ercise our right to terminate the agreement.” (R. 
14). It is true it makes a mistake of one day as to 
the date when the termination will be effective, but 
there can be no doubt that the notice is an expression 
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of a present determination to cancel the contract at 
the expiration of the ten days’ contractual period. 

The same annotation in 35 A. L. R. at page 898, 
after reviewing certain New York cases previously 
decided, which adopted the reasoning of the Oldfield 
case, supra, says in referring to one of the N. Y. cases: 

“It cannot escape observation that such a de¬ 
cision as that in the foregoing case eau only be 
rested upon an understanding of the meaning of 
‘notice’ in employment contracts which is contrary 
to what is generally understood by ‘notice’ in such 
contracts. It seems that the purpose of notice in 
employment contracts is to give the employee 
time to seek other employment. But if the em¬ 
ployer chooses to discharge the employee and pay 
the agreed salary for the time of the notice, or to 
discharge the employee and stand suit for the 
amount of the salary for the time of the required 
notice, it is difficult to see in what respect the em¬ 
ployee is injured, unless the nature of the work 
is such that the employee would wish to continue 
to work for reasons other than money considera¬ 
tion. It does not seem that the mere receipt by an 
employee of notice has any value apart from the 
purpose of notice stated above, and for the courts 
to impart to the contract requirement a meaning 
which seems different from the operation at least 
ordinarily intended is, on the face of it, unwar¬ 
ranted and contrary to good law. The position 
contended for is strongly supported by a later 
appeal of the foregoing case in (1893) 2 Misc. 326, 
21 N. Y. Supp. 995, which reversed the judgment, 
holding that the measure of damages for the 
wrongful discharge was the amount of the salary 
for the time to which the employee was entitled 
to notice. In so holding, the court said: ‘The 
contract expressly provided that either party 
should be at liberty to cancel the agreement by 
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giving two weeks’ notice (the report of the for¬ 
mer hearing states it to have been one week’s 
notice) to the other; and in this respect follows 
the custom in hiring servants. Sedgwick, Dam¬ 
ages (8th ed. § 668, citing Fewings v. Tisdal (1847) 
1 Exch. (Eng.) 295, 5 Dowl. & L. 196, 17 L. J. 
Exch. N. S. 18, 11‘Jur. 977, supra), lays down the 
doctrine that notice in such cases was provided in 
order to allow for liquidated damages. If plain¬ 
tiff had been paid two weeks’ wages in advance 
when discharged, she would have had no cause of 
action. And it is difficult to conceive of a more 
peremptory notice than the one given the plaintiff. 
This very question came up for consideration in 
the city court in the case of Peverly v. Pool (N. Y.) 
supra, cited and approved in Parry v. American 
Opera Co. (N. Y.) supra, where the court, in deliv¬ 
ering the opinion, said: ‘The only injury which 
plaintiff could suffer by reason of not receiving 
the two weeks’ notice provided by the contract 
would be the amount of the salary for two weeks; 
and this amount was allowed by the trial court.’ ” 

Fortunately, the law applicable in this case is set¬ 
tled for the District of Columbia by the case of Lyon 
v. Pollard , 20 Wall. 403, 22 L. Ed. 361, (cited in ap¬ 
pellant’s brief), which was a case going to the Su¬ 
preme Court from this District. It is noticeable, too, 
that this case is discussed and considerably stressed on 
pages 898 and 899 of the note in A. L. R. above referred 
to, as being an exposition of the view of the majority 
of the cases in the United States, England and Canada. 

In that case it was disclosed that a suit had been 
brought under a written contract by which the appel¬ 
lant, Lyon, agreed to furnish the means of carrying 
on the St. Cloud Hotel of this City, and Mrs. Pollard, 
appellee, agreed to superintend and conduct it. Either 
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party was at liberty to terminate the contract by giv¬ 
ing thirty days notice in writing. Mrs. Pollard of¬ 
fered evidence of service of a notice on her made on 
July 11, purporting to terminate the contract; also 
evidence of service of a notice on the 19th of Sep¬ 
tember of Lyon’s intention to act on the first notice, 
stating that the time had expired. Testimony was 
also given tending to show a withdrawal of the first 
notice. Mrs. Pollard was dismissed on October 4. 
Mrs. Pollard sued Lyon for a breach of the contract of 
employment on the ground that Lyon had failed to 
give the stipulated notice. The Supreme Court took 
the view which was entertained by the trial justice in 
this case and which the Supreme Court expressed in 
the following language: 

“The only object or purpose of any notice in 
the case was to apprise the party on whom it was 
served that tiie other party intended to terminate 
the contract. The contract itself fixed the time 
when this should take place, namely: thirty days 
after the service. The fact that the notice refers 
to a past notice and speaks of the termination ol' 
the contract as being already accomplished, does 
not destroy its effect as a notice of present intent 
to put an end to the arrangement. This notice 
of intent the contract makes effectual at the end 
of thirty days, and so the court was asked to in¬ 
struct the jury. In declining to do this the court 
left the jury to infer that it had no effect what¬ 
ever. 

“It is probable that if the first notice was wholly 
waived or abandoned the defendant had no right 
to dismiss the plaintiff until the 19th day of Oc¬ 
tober. But even in reference to damages, defen¬ 
dant had a right to show that under the contract 
and the notice she had only fifteen days to remain, 
and was injured only to that extent.” 
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Very naturally the question here involved has arisen 
principally under contracts of employment. How¬ 
ever, the reasoning which underlies the decisions in 
cases of that character applies equally to the situation 
disclosed in the instant case. A case in point which is 
quite similar to the one now under discussion is Chev¬ 
rolet Motor Co. v. McCullough Co., 6 Fed. (2) 212. 
That case dealt with an exclusive territory contract, 
and was decided by the United States Circuit Court 
of Appeals for the Ninth Circuit in 1925. The facts 
developed disclosed that defendant had entered into a 
contract with plaintiff giving it the exclusive repre¬ 
sentation for the sale of Chevrolet automobiles in a 
designated territory, and that the contract provided 
that either party thereto might cancel the same by 
five days’ written notice to the other; that plaintiff 
performed the terms and conditions of the contract up 
to January 20, 1923; and that on January 22, 1923, 
plaintiff was notified in writing by the defendant that 
the defendant was cancelling the contract, the cancella¬ 
tion to become effective within five days thereafter. 
It also appeared that on January 20, 1923, two days 
before the notice of cancellation was given, defendant 
had breached the contract. Notwithstanding these 
facts, it -was ruled that the plaintiff’s damages must 
be limited to the loss sustained up to the time of ex¬ 
piration of the period of the notice contracted for. 
The Court said: 

“There can be no question but that, if the con¬ 
tract here involved had been canceled in the man¬ 
ner prescribed therein, by giving the 5 days’ no¬ 
tice, there could be no recovery of damages for 
breach of contract. But, the contract having been 
repudiated prior to the giving of the notice, the 
question arises: What is the liabilty of the defen- 
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dant for the breach? In Wilson v. Studebaker 
Corp. of America (D. C.) 240 F. 801, 805, the 
court said: ‘A contract to do a thing, coupled 
with the right of revocation at any time, would 
indeed seem to be no contract at all. This is, 
however, an entirely different thing from ruling 
that, where a party to a contract has defaulted, he 
may not be held answerable for his default, even 
although he had the right to have relieved him¬ 
self of the obligation by a revocation.’ In such a 
case, may a recovery of damages be had against 
the party which has breached the contract, meas¬ 
ured by what the other party would have earned 
if the contract had been carried out for the full 
period thereof? 

“No decision is cited which so holds. It seems 
reasonable to hold, however, that there could be 
no recovery, other than for nominal damages for 
breach of a contract which was subject to cancella¬ 
tion by either party upon 5 days’ notice, and that 
in the case at bar the plaintiff could not, by reason 
of the defendant’s breach, acquire rights greater 
than those which the contract gave it. In Sedg¬ 
wick on Damages (9th Ed.) § 668, it is said: 
‘When the contract is terminable at any time on 
notice, and the servant is discharged without 
formal notice, the discharge is to be regarded as 
notice, and he may recover wages up to the time 
of discharge, but only nominal damages for the 
discharge.’ So in Fisher v. Monroe, 2 Misc. Rep. 
326, 21 N. Y. S. 995, it was held that, where a con¬ 
tract for employment expressly provides that it 
may be terminated by either party thereto by 
giving 2 weeks’ notice, the damages which the 
employe is entitled for a discharge without such 
notice is the amount of the salary for 2 weeks. 
And in Derry v. Board of Education, 102 Mich. 
631, 61 N. W. 61, where the contract of employ¬ 
ment provided that it might be terminated on 
one week’s notice, it was held that the employe 



13 


was entitled only to one week’s salary as dam¬ 
ages. The court said: ‘The board refused him 
employment at the opening of the school. This 
was equivalent to notice, and entitled him to re¬ 
cover for only one week’s salary.’ ” 

The Court concluded by stating that upon the plead¬ 
ings and proof the plaintiff could recover from the 
defendant no more than nominal damages, which is 
exactly what the trial court held in the pending case. 

It is therefore urged that there was no error in 
the court below, and that its judgment should be af¬ 
firmed. 

Respectfully submitted. 

Walter C. Clephane, 

J. Wilmer Latimer, 

Gilbert L. Hall, 

Attorneys for Appellee , 

843 Investment Building. 
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IN THE 


®mteb States Court of Appeals 

FOB THE DISTRICT OF COLUMBIA. 


No. 7566. 


All States Service Station, Inc., a Corporation, 

Appellant, 

v. 

Standard Oil Company of New Jersey, a Corporation, 

Appellee. 

APPEAL FROM THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF COLUMBIA. 


REPLY BRIEF FOR APPELLANT. 


SUMMARY OF ARGUMENT. 

The logic of the claim of appellee, that the notice 
of September 26,1936, was “legally sufficient” to effect 
a termination of the life of the motor fuel sales con¬ 
tract of June 6, 1935, appears to be defeated by its ad¬ 
mission that “appellee made a mistake” in filing the 
effective date of the notice after the date of its service. 

While the notice appears to be regular on its face, 
its “legal sufficiency” is not established until it is shown 
that the notice was served on the day of its date. The 
appellee admits that the notice was not served on the 
day of its date, and it is, therefore, only a nine days’ 
notice of the intention of the appellee to cancel the 
contract on the day and date stated in the notice. 
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ARGUMENT. 

The right of the appellee to cancel “at any time” on 
giving ten (10) days’ notice of its intention to do so, 
is in addition to the “aforesaid right”, and necessarily 
requires that on giving such 10 days’ notice the ap¬ 
pellee shall state when the cancellation intended 
thereby shall be effective. The contract is not auto¬ 
matically terminated upon a notice being given, and it 
appears that unless the notice given, whether it be a 
30 days’ or a 10 days’ notice states the effective date 
of the termination intended it will be void. The parties 
have made a contract, and their intent embodied in the 
contract is to continue until it is changed by a different 
intent, and neither may change the intent of the con¬ 
tract without giving the other party 30 or 10 days’ 
notice of the effective date of his intention to terminate 
the existing contractual relations. The intention of 
the appellee, as stated in the notice of September 26, 
1936, to terminate the contractual relations between 
the parties as of the 6th day of October, 1936, is an¬ 
nulled by the contract; because the appellant did not 
have 10 days’ notice of the effective date of the inten¬ 
tion of appellee. When the appellee found that the 
effectiveness of its intention to terminate the contract 
had been thw’arted by its failure to serve the notice ten 
days before the effective date stated, it could have 
given a new notice and fixed the effective date at ten 
days from the date of service of the new notice. The 
appellee did not give the appellant a new ten days’ 
notice of its intention, but relies upon the nine days’ 
notice to be effective as its intention to terminate the 
existing agreement. The “ten days’ period of the con¬ 
tract” is significant because it is the time for which the 
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appellee is required to give the appellant notice of the 
effective date on which the appellee intends to ter¬ 
minate the contract, but when the appellee says that 
it proposes to withdraw its consent to the contract, and 
thereby terminate it, on a date which proves to be only 
nine days from the date the notice is served, the con¬ 
tract as a whole prevents the effectiveness of any such 
intention. Therefore if the intention of appellee to ter¬ 
minate the contract may not be effective at the time 
attempted to be exercised, it may not thereafter be 
made effective without giving appellant a new ten days ’ 
notice of the date which its intention may be made 
effective under the contract. 

The Court below holds that appellee did not effectu¬ 
ally withdraw its consent to the contract on the ninth 
day from the date the notice of September 26, 1936, 
was served; but it erroneously assumes that the notice 
would become effective at a time different from that 
stated in the notice. 

The appellee proposes that the provisions of the 
second paragraph of the notice of September 26, 1936, 
which state the effective date of cancellation intended 
thereby to be on the ninth day from the date of the 
receipt of the notice, be ignored; and that the notice 
be held to be “legally sufficient” to effect a cancella¬ 
tion of the contract on the tenth day from the receipt 
of the notice. Such a construction is requested by ap¬ 
pellee because the first paragraph of the notice states 
the “contract period” of the notice to be ten days. The 
argument of appellee is that it was not required to 
specify the effective date of the termination of the con¬ 
tract in the notice, and that it made a mistake in doing 
so. But it appears from the contract that appellee was 
required to state the effective date of its intention, and 
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that it is bound by the date stated. (See Merritt v. 
Thompson, 53 App. D. C. 233.) The appellee admits 
that it was not ignorant of the time for which it was 
required to give notice, but that it made a “mistake” 
in using language which limited the time of the notice 
to nine days instead of ten days as required by the 
contract 

In the case of Merritt v. Thompson, supra, the law 
created the relation of landlord and tenant between the 
parties from month to month, and such relation con¬ 
tinued until one of the parties gave thirty days’ written 
notice to the other of the effective date of his intention 
to terminate the relation. The Court held that the land¬ 
lord could not withdraw his consent to the existing re¬ 
lation by giving the tenant a 29 days’ notice of his in¬ 
tention so to do. 

The appellee admits (R. p. 12) that the object of the 
notice of September 26, 1936, was to withdraw its con¬ 
sent to the restrictive agreement of March 4, 1935, and 
to dispossess the appellant of its restrictive rights 
under the agreement of March 4, 1935, by terminating 
the life of the motor fuel sales contract as of October 6, 
1936. The contract between the parties is the law of 
the case, and the appellee may not plead and rely upon 
said notice of September 26, 1936, as a bar to the right 
of action of appellant to sue for a violation of the re¬ 
strictive agreement, unless it is able to show that said 
notice is effective as its intention to terminate the life 
of the contract of June 6, 1935, on the day and date 
stated in the notice. 

The appellee undertakes to argue that it did not vio¬ 
late the restrictive agreement of March 4, 1935, until 
after the expiration of ten days from the receipt by 
appellee of the notice of September 26, 1936; but such 
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argument is of no use to the appellee, unless it is able 
to show that its intent to cancel the contract of June 
6,1935, was effective on the 9th day from the receipt of 
the notice. 

In the case of Kister Oil Development Corporation 
v. Young, 27 Fed. (2d) 433, it is said that,— 

“The cardinal rule in the construction of con¬ 
tracts is to so construe them as to effectuate the 
intention of the parties, unless such construction 
does violence to the plain meaning of the contract 
as a whole, and in effectuating such intent a word 
may be disregarded or another substituted in its 
place, if it is clear from the whole context of the 
contract that such word was used inadvertently by 
the parties.” 

In applying the foregoing rule of construction to the 
contract of June 6, 1935, can it be said that the parties 
agreed to a nine days’ notice by the appellee of the 
effective date of its intention to terminate the contract; 
or that a notice by the appellee which states the 
effective date of its intention to terminate the contract 
to be only nine days from the date of service, may be 
construed to be a ten days ’ notice of the effective date 
stated. 

It would appear that the appellee is bound by the 
language used in the notice of September 26, 1936. 
(See Merritt v. Thompson, 53 App. D. C. 233.) The 
notice of September 26, 1936, is the language of the 
appellee and there is no rule of construction by which 
its meaning may be ascertained outside the natural 
meaning to be attributed to the words used. (See Old¬ 
field v. Chevrolet Motor Co., 199 N. W. 161, 35 A. L. R. 
S89.) If it be held by the Court that the appellee may 
cancel the contract on giving the buyer nine (9) days’ 
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written notice of the effective date of its intention so 
to do; it could, with the same propriety, hold that no 
notice of any kind of the effective date was required, 
or that a one day notice of the effective date would be 
sufficient. If the argument of appellee is followed, a 
verbal notice would be “legally sufficient” to effect a 
termination of the contract; notwithstanding the con¬ 
tract requires the notice to be in writing. 

The Court is requested by appellee to construe the 
letter of September 26, 1936, and hold that the para¬ 
graph which reads,— 

“In view of certain conditions, we find it neces¬ 
sary to exercise our right to terminate the agree¬ 
ment, such termination to be effective ten days 
from the date of this letter.” 

be changed so as to read,— 

“In view of certain conditions, we find it neces¬ 
sary to exercise our right to terminate the agree¬ 
ment, such termination to be effective ten days 
from the receipt of this letter.” 

The contract provides that the appellee may accel¬ 
erate the termination of the contract by giving the ap¬ 
pellant ten days ’ written notice of the effective date of 
its intent so to do. The provisions of the contract are 
not ambiguous as to the period of the notice, and it is 
clear that a notice by the appellee which provides that 
the contract shall be terminated at the end of ten days 
from the date of the notice—which notice is not re¬ 
ceived by the appellant on the day of its date— should 
not be construed by the Court as being a ten days’ no¬ 
tice of the intent of the appellee to terminate the con¬ 
tract at any other date than the date stated in the no- 
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tice. The intent of the appellee cannot be said to be 
different from what the appellee expresses it to be. 

The appellee seeks to have the Court infer, from the 
notice of September 26, 1936, that it discontinued to 
deliver motor fuel and motor fuel products to the ap¬ 
pellant under the contract of June 6, 1935; but the 
proof shows that deliveries of motor fuel and motor 
products, under the contract, were continued by the 
appellee up to June 8,1937, the end of a current yearly 
period of the contract that was in force on September 
26,1936. At page 5 of its brief appellee says that ** be¬ 
cause the fact that some six months after the notice 
was given, appellee resumed deliveries of fuel oil for 
a few weeks * * * is no evidence that such deliveries 
had any relation to the previous contract between the 
parties”. The contract was continuous, unless effec¬ 
tively terminated on October 6, 1936, by the notice of 
September 26, 1936, and proof of the fact that deliv¬ 
eries of motor fuel were made by the appellee after 
the notice was given is a fact from which it may be in¬ 
ferred that it was not the intent of the appellee to can¬ 
cel the motor fuel contract at any time different from 
the end of its then current yearly period if its inten¬ 
tion be not effective on the 6th of October, 1936. 

The natural inference to be drawn from the admis¬ 
sions by appellee that it made deliveries to appellant 
of motor fuel and motor products for a period of a few 
weeks prior to the end of the then current yearly 
period of the contract is that deliveries had been con¬ 
tinuous throughout the life of the contract. If appel¬ 
lee would have the Court believe “that some six months 
after the notice was given, it resumed deliveries of fuel 
oil for a few weeks”; and that no deliveries under the 
contract were made for the intervening six months ’ 
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period, it should be able to point to some substantial 
evidence that would justify the Court in reaching such 
a conclusion. The burden of proof is on the appellee to 
show the Court that the contract was cancelled before 
June 8,1937. June 8th was the end of a current yearly 
period of the contract. (See R. p. 13.) Having failed 
to effectively terminate the contract of June 6,1935, on 
the 6th day of October, 1936, as stated in the notice of 
September 26,1936; appellee voluntarily exposed itself 
to a penalty for the violation of the restrictive agree¬ 
ment of March 4, 1935. 

In the case of Harmon v. Salmon Falls Manufactur¬ 
ing Company. 35 Maine 447 (58 Am. Dec. 727), the 
Court said that,— 

“While the Courts of Justice should not attempt 
by construction to make agreements between the 
employer and those employed, they should not 
shrink from the duty of causing them, when fairly 
made, to be honestly and faithfully executed; or 
attempt by construction to aid a party to avoid 
the penalty to which he has agreed to expose him¬ 
self for a willful violation of his contract. 

# * * * 

“One who willfully violates a contract, and 
thereby exposes himself to an agreed penalty or 
forfeiture, cannot expect to obtain relief by the 
rules of moral right and wrong, or by those of 
equity jurisprudence or the common law. 

* * * * 

“It is further argued, if there must be a forfei¬ 
ture of wages, it can extend to no more than the 
wages of two weeks. The contract contained in 
the regulations will not admit such a construc¬ 
tion.”' 
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The foregoing case demonstrates that a contract 
between parties may not be changed by the process of 
construction at the insistence of one of the parties, 
after he has incurred liability for a penalty because 
of acts of omission or commission on his part. 

The contract of June 6, 1935, was continuous from 
year to year, similar to the monthly tenure of the lease 
involved in the case of Merritt v. Thompson, supra, and 
the Court is no more qualified in this case to change 
the effective date of cancellation stated in the letter 
of September 26, 1936, than it was to change the effec¬ 
tive date of the notice in the Merritt case, supra. The 
letter could have stated that it would be effective as 
a notice of cancellation ten days after the date it was 
received, but it does not; and should the Court under¬ 
take to say the notice was effective as a cancellation 
of the tenth day from the date of service there is no 
evidence to support its judgment. The Court was con¬ 
fronted with such a question in the Merritt case, but 
refused to resolve it in favor of the party who gave 
the notice. The Court should not hold the contract of 
June 6, 1935 terminated at a different date than that 
stated by the appellee in the notice of its intention. 
Only the parties who made the contract may effect its 
termination in the manner stated therein. The onlv 
act of cancellation relied upon by appellee is admitted 
by it to be void; and there is no proof in the record 
from which the Court may infer that there was an act 
of cancellation which may be effective subsequent to 
October 6, 1936. In the Lyon ease. 20 Wall 403, 22 L. 
Kd. 361 the Court found that the notice of intention to 
terminate the contract was to be effective thirtv davs 
from its date, and being served on the day of its date, 
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it became effective at the end of thirtv davs from its 

* « 

date. 

The Lyon case, relied upon by appellee, stands only 
for the proposition that where a previous notice is 
abandoned, waived or withdrawn, it may be renewed 
by a subsequent notice; and where the contract is vio¬ 
lated before the effective date of its termination, the 
injured party may claim damages for loss only for the 
remaining life of the contract, in pursuance of the new 
notice. 

The appellant in this case does not undertake to 
show that it abandoned the first notice because the ef¬ 
fective date of termination stated therein was only 
nine days from the receipt of the notice; but it admits 
in its brief that the notice was not effective as a ter¬ 
mination of the contract on the date stated therein. 
The appellee apparently believes that the Court will 
excuse its negligence in not seeing to it that the notice 
was served on the day of its date so as to effectively 
carry out its intent to terminate the contract at the 
date stated in the notice. The effective date of ter¬ 
mination stated in the notice is not a “mistake” if the 
notice had been served on the day of its date; but the 
failure of the appellee to serve the notice on the day 
of its date prevents the appellee from relying on the 
notice as being the kind of notice required by the con¬ 
tract. 

If, therefore, the notice of September 26, 1936 is to 
be held to be “legally sufficient” to effect a termination 
of the contract of June 6,1935, at the time stated in the 
notice, the time for such notice as provided in the con¬ 
tract must be changed from 10 days to 9 days. Did 
the parties make a mistake in providing in the contract 
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for a ten days’ written notice by the appellee of the 
effective date of its intention to terminate the contract 
of June 6,1935 “at any time”? If they did make such 
mistake, and intended thereby to provide for a 9 days’ 
written notice of the effective date of appellee’s inten¬ 
tion, then the notice relied upon by appellee is “legally 
sufficient”; but if there be no grounds for saying that 
the parties made such a mistake, the notice given by 
appellee is not “legally sufficient”. The appellee 
seems to admit that if the notice relied upon be not 
“legally sufficient” under the contract, the attempted 
cancellation is void. 

Respectfully, 

Robert A. Littleton, 

Edwin R. Boyd, 

Attorneys for Appellant, 
1021 Tower Building, 
Washington, D. C. 





